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Introduction

This document is the policy on harassment, sexual harassment and bullying for State
industrial employees. The policy, agreed at Joint Industrial Council (JIC), is designed
to ensure compliance with the codes of practice issued under the Safety, Health and
Welfare at Work Act 2005, the Industrial Relations Act 1990 and the Employment
Equality Acts 1998 and 2004. The policy applies to all State industrial employees,
including employees on contract.

Part T of the document defines harassment and sexual harassment and adopts the
definition of bullying recommended in 2001 in the Report of the Task Force on the
Prevention of Workplace Bullying established by the Minister for Labour, Trade and
Consumer Affairs. Part I also outlines the provisions of the Employment Equality

Acts 1998 and 2004 in Tetation to the statutory offences of harassment and sexual
harassment.

Part II of the document sets out the procedures for dealing with complaints of bullying
and harassment. The revised policy emphasises the need for all reasonable efforts to
be made by local management to deal with complaints without outside intervention.
The policy also outlines the mediation process as a preferred alternative to a formal
investigation where both parties agree to participate. Finally, the policy sets out the
procedures to be followed where a decision is made to proceed to a formal
investigation.

It is envisaged that the majority of complaints will be resolved through informal |
procedures and mediation with only a very small proportion of complaints proceeding
to a formal investigation and that all staff will cooperate in ensuring its successful
implementation.

This policy comes into effect from the date it is agreed at JIC.

Transitional arrangements: Investigations concerning alleged instances of
harassment, sexual harassment and bullying underway on the date of the adoption at
JIC of this policy will continue to be dealt with under the Civil Service document “A
Positive Working Environment: An Anti Harassment, Sexual Harassment and
Bullying Policy for the Civil Service”.



PART 1

HARASSMENT, SEXUAL HARASSMENT AND BULLYING

1. What are harassment, sexual harassment and bullying?

1.1 Harassment and sexual harassment are defined in the Employment Equality Acts
1998 and 2004 and carry certain legal consequences.

1.2 Harassment and sexual harassment are defined in Section 14A of the Employment
Equality Act 1998 as inserted by section 8 of the Equality Act 2004, as follows:

Harassment
Any form of unwanted conduct related to any of the discriminatory grounds.

Sexual Harassment
Any form of unwanted verbal, non-verbal or physical conduct of a sexual nature that
has the purpose or effect of violating a person's dignity and creating an intimidating,

hostile, degrading, humiliating or offensive environment for the person.

Such unwanted conduct may comprise of:

® acts

® requests

¢ spoken words

e gestures or

* the production, display or circulation of written words, pictures or other material.

1.3 The Employment Equality Acts 1998 and 2004 prohibit harassment by reference
to particular characteristics flowing from difference in relation to sex, marital status,
family status, sexual orientation, religion, age, disability, race or membership of the
Traveller community. Harassment may be by a client, customer or business contact of
an employer in addition to other staff members. The Equality Acts also provide that
different treatment of a person in the workplace in the course of employment, because
of rejecting or accepting the harassment or where it could reasonably be anticipated
that he or she would be so treated, constitutes discrimination by the victim's employer
in relation to the victim's conditions of employment. The Equality Acts further
provide that where an employee is harassed or sexually harassed and the
circumstances of the harassment are such that the employer ought reasonably to have
taken steps to prevent it, the harassment or sexual harassment constitutes
discrimination by the victim's employer in relation to the victim's conditions of

employment.

1.4 The Employment Equality Act 2004 includes same sex sexual harassment in the
definition of sexual harassment.




Bullying

1.5 Bullying is a term used to descriBe certain forms of unacceptable behaviour in the
workplace.

No statutory definition of bullying exists. The employer's duty to take reasonable
steps to prevent bullying and provide reasonable redress for staff members who have
been subject to bullying behaviour, arises from the general duty of care that

employershave towards all their staff, in particular the general dufies arising under
the Safety, Health and Welfare at Work Act 2005 and the Safety, Health and Welfare

at Work (General Application) Regulations 2007.

The Report of the Task Force on the Prevention of Workplace Bullying, 2001

recommended the definition of bullying set out below. The definition is also set out in
the Code of Practice issued by the Health and Safety Authority under the Safety,
Health and Welfare at Work Act 2005 as well as by the Labour Relations Commission
under the Industrial Relations Act 1990.

"Workplace bullying is repeated inappropriate behaviour, direct or indirect,
whether verbal, physical or otherwise, conducted by one or more persons
against another or others, at the place of work and/or in the course of
employment which could reasonably be regarded as undermining the
individual's right to dignity at work. An isolated incident of the behaviour
described in this definition may be an affront to dignity at work but as a
once-off incident is not considered to be bullying".

Who harasses and bullies?

1.6 Because of their position of relative power, there is a greater possibility of
harassment and bullying occurring in manager/member of staff relationships.
However, a harasser or bully may also be a more senior officer in another section, a
colleague or a group of colleagues in the same grade or even a more junior member of
staff. A harasser or bully may be a person of the same sex as, or of the opposite sex to,
the victim of the behaviour.

2. Policy statement on harassment, sexual harassment and bullying

2.1 Every employee has the right to carry out her or his duties free from any form of
harassment, sexual harassment or bullying. Harassment, sexual harassment or
bullying are totally unacceptable forms of behaviour, are in many instances illegal,
and will not be tolerated. These forms of behaviour harm professional working
relationships, undermine morale and damage efficiency in the workplace. The
development and maintenance of a positive working environment is a key objective.
An essential feature of a positive working environment is that all employees have a
right to be treated with respect and dignity. :

2.2 A positive working environment places obligations on management and also _
places responsibilities on all employees. It is important that all employees treat their
colleagues with respect. A positive working environment is not created merely




through the introduction of policies on harassment, sexual harassment and bullying,
cach employee has a responsibility to ensure that such policies have real effect in the
workplace. The policy on harassment, sexual harassment and bullying is underpinned
by the following rights and responsibilities of every employee:

* the right of each employee to a work environment which is free from harassment,
sexual harassment and bullying,
* the right of each employee to fair and prompt procedures in dealing with allegations

of harassment, sexual harassment and buttying;

* the responsibility on each employee to treat colleagues with dignity and respect and
refrain from harassment, sexual harassment and bullying,

* the responsibility on each employee to support the policy on harassment, sexual
harassment and bullying by bringing instances of such behaviour to attention at an

carty stage, by not making spurious or fivolous complaints and by co-operating with
the procedures set out in this policy whether as complainant, the person complained of
or as a witness.

3. Understanding bullying

3.1 This section is intended to give staff and management a greater understanding of
the many forms of behaviour that constitute bullying.

Bullying

3.2 Behaviour that constitutes bullying can occur across the organisational and
management structure of a department or office. It can occur within peer groups (staff

of the same grade), from management to staff and from staff to management.

The following are examples of the type of behaviour that may constitute bullying. The
examples are illustrative but not exhaustive:

® physical abuse or threats of abuse

* regular humiliation, ridicule, belittling efforts — often in front of others

* insulting or unnecessarily commenting on the appearance of another person

¢ making an individual, his or her beliefs or opinions, the butt of jokes or
uncomplimentary remarks which are likely to cause offence

e verbal abuse, including shouting, use of obscene language and spreading malicious
TUmours

* showing hostility through sustained unfriendly contact or exclusion

* inappropriate overruling or undermining of a person's authority

* reducing job to routine tasks well below the person's skills and capabilities without
prior discussion or explanation

* persistently and inappropriately finding fault with a person's work and using this as
an excuse to humiliate the person rather than trying to improve performance

* giving repeated unreasonable assignment to duties which are obviously
unfavourable to one individual

® constantly picking on a person when things go wrong.




3.3 Management and employees should also be mindful of less obvious forms of
bullying that might not be readily identifiable. Examples of such forms of bullying
might include:

® deliberately and maliciously withholding work-related information in order to
undermine a colleague,

* subjecting an individual to unreasonable scrutiny,

* setting unreasonable or impossible deadlines or tasks.

Appropriate Monitoring of Performance

3.4 The monitoring, review and evaluation of performance is an essential part of the

Mmanagement tunction. All managers are required to carry out appropriate monitoring
of the performance of their staff (e.g. in the context of PMDS). It is the duty of
management to be open with staff about performance, attendance or general conduct.
Effective management may require critical comments to individuals about issues
relevant to their official duties. However, such criticism should not be personalised
but directed at the conduct or performance of a member of staff, Bullying does not
arise where critical comments are made in an honest and constructive manner, are
backed up by clear facts and are imparted in a reasonable way. Where issues arise in
this area it may be more appropriate to address them under the JIC Code of Practice
on Grievance Procedures for State Industrial Employees.

4. The Employment Equality Acts 1998 and 2004

4.1 The Employment Equality Acts 1998 and 2004 deal with harassment and sexual
harassment in the workplace or in the course of employment. The Acts place a
responsibility on employers to ensure that harassment or sexual harassment will not
be tolerated where perpetrated by the employer, employee, client or business
customer.

4.2 Employers are compelled to take such steps as are reasonably practicable to
ensure a work environment free of harassment and sexual harassment. The legislation
also provides that different treatment of a person because of harassment or sexual
harassment, whether in the workplace, in the course of employment or outside the
workplace, constitutes discrimination. The Equality Act 2004 clarifies the protection
to employces by providing that whaore there is different treatment of a person in the
workplace in the course of employment, because of rejecting or accepting the
harassment or where it could reasonably be anticipated that she or he would be so
treated, such different treatment constitutes discrimination by the victim's employer in
relation to the victim's conditions of employment. The Equality Act 2004 also
clarifies the protection to employees in circumstances where an employee is harassed
or sexually harassed and the circumstances of the harassment are such that the
employer ought reasonably to have taken steps to prevent it, by providing that such
harassment constitutes discrimination by the victim's employer in relation to the
victim's conditions of employment.




4.3 The Employment Equality Act 1998 provided for the establishment of the
Equality Authority which has a range of functions including providing information to
members of the public on the workings of the Act. A person who considers she or he
has been discriminated against under the Act (such as being subject to harassment or
sexual harassment) may seek support from the Equality Authority to take a case under
the Act against her or his employer. The Authority may assist an individual in seeking
redress from her or his employer where it considers there has been discrimination
within the terms of the Act. Where the Authority decides to give support to an
mEate Clla ] 1) here-approvriate=inehide: B B & PUNREE: REGP UG SRR

assist the individual in taking a case before the Director of the Equality Tribunal.
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4.4 A person may also refer the case directly to the Director of the Equality Tribunal

appointed by the Minister for Justice, Equality and Law Reform. The Director will
——————————investigate-eachcasefexcopt those Tesotvedat mediation) submitled To ieror imand
will issue a decision. The decision is binding and enforceable through the Circuit
Court. All decisions may be appealed to the Labour Court within 42 days of issue. A
person who considers she or he has been discriminated against on grounds of gender

may apply directly to the Circuit Court for redress.

4.5 A person may also seek advice or assistance from his or her trade union in relation
to harassment or sexual harassment.

4.6 It should be noted that a claim seeking redress in respect of alleged discrimination
or victimisation must be referred to the Director of the Equality Tribunal or, if
appropriate, the Circuit Court, within six months of the most recent occurrence of the
alleged act of discrimination or victimisation. This time period may be extended for
reasonable cause to twelve months on application to the Director of the Equality
Tribunal or, if appropriate, the Circuit Court.

3. Employee Assistance Service

3.1 A member of staff who is subjected to harassment, sexual harassment or bullying
may wish to seek personal support and assistance. Similarly, a member of staff
against whom such a complaint has been made may also need support and assistance.
All staff - for example, witnesses, managers and colleagues - affected by such
circumstances may wish to avail of the assistance and support available from the
Employee Assistance Service (EAS) (please note that any reference to the EAS in this
policy document should be read as a reference to the service provided by civilian
social workers in the case of civilian employees of the Department of Defence).

5.2 The EAS is a work based support service, designed to assist employees manage
personal and work-related difficulties. It provides confidential assistance and a wide
range of supports to staff in relation to personal or work- related problems. While the
Service does not aim to provide a professional counselling service, all Employee
Assistance Officers have counselling skills to enable them to deal appropriately with
staff availing of the Service. However, it is not intended that the EAS should replace
professional, medical or psychological services. Where the Employee Assistance
Officer considers that a problem could best be dealt with by referral to external
professionals, she or he has extensive information about the range of professional
services available and can assist in arranging onward referral, should the client so




wish.

5.3 The EAS is a neutral support service and will not be involved in the adjudication
of cases. The EAS is available to support staff irrespective of whether the person is
the subject of harassment, sexual harassment or bullying or is the subject of a
complaint or is involved as a witness. Any discussion between a self referred
employee and an Employee Assistance Officer is generally private. Third parties will
not be involved without the prior knowledge and consent of the client, except in life
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a breach of criminal law, or in some other similar situation where concealment of
information would compromise the Employee Assistance Officer. The Code of
Practice under which the Employee Assistance Officers operate will be brought to the
attention of employees seeking information from the Service. A copy of the Code of
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5.4 The EAS is available to provide support and assistance to staff in re-establishing
positive working relationships following the conclusion of a case.

6. Creating a harassment, sexual harassment and bullying free
environment

6.1 The Report of the Task Force on the Prevention of Workplace Bullying, 2001 and
the Report of the Expert Advisory Group on Workplace Bullying, 2005 contain useful
information concerning the issue of bullying in the workplace.

6.2 Clearly, harassment, sexual harassment and bullying are problems, not just for the
victim, but also for their colleagues and for management and may also impact on the
family life of a victim.

6.3 It is not the intention of this policy to prevent normal good-humoured banter
between work colleagues. However, care needs to be taken not to cross the line into
unacceptable behaviour that is offensive, abusive, intimidating, malicious or insulting.
In any case, an employee should desist immediately when a colleague indicates that

such behaviour is unacceptable.

6.4 The existence of a policy on harassment and bullying is not of itself sufficient to
ensure that the work environment is free from any form of harassment, sexual
harassment or bullying. The maintenance of discipline and of proper standards in the
workplace is primarily the responsibility of management. Management should adopt a
proactive approach to ensuring that the workplace is frec from harassment, sexual
harassment and bullying. Managers and supervisors of staff are reminded of their
responsibilities to assist in the generation of a harassment, sexual harassment and
bullying free environment in their own areas.

6.5 Managers and supervisors are obliged to uphold these guidelines as an integral
part of their responsibilities. To this end, managers/supervisors will be expected to:
o take seriously any complaints of harassment, sexual harassment or bullying which
are made to them

* take appropriate action when any incidents of harassment, sexual harassment or
bullying arise in their areas.




PART I1

COMPLAINTS OF HARASSMENT, SEXUAL HARASSMENT AND
BULLYING

Bullying

7.1 All complaints of harassment, sexual harassment and bullying must be treated
seriously both by the line manager and by the Personnel Officer with due regard to the

sensitivities of the complainant and to the rights of the person against whom the
complaint has been made. All complaints must be dealt with promptly and
sympathetically. To the extent possible, a complaint of harassment or bullying will be
handled in confidence. However, it is not possible to guarantee anonymity to persons
who report harassment, sexual harassment or bullying or who participate in an
investigation. The principles of natural justice require that a person who is accused of
harassment, sexual harassment or bullying be given a fair opportunity to respond to
the allegations made against her or him.

7.2 An employee who considers that she or he has been subjected to harassment,
sexual harassment or bullying should consider the following steps in dealing with the
matter:

* the employee concerned may wish to speak to a support contact person whose
function is to provide information and support to the employee. The contact person
will explain the definition of bullying, harassment and sexual harassment and the
procedures in place. The contact person may not act as an advocate or representative
for the employee and may not approach the person complained of on the employee's
behalf. [Further information on the role of the contact person is set out at Appendix
1]. Details of support contact persons will be made available on bulletin boards or
other appropriate information sources. The employee may also seek information and
advice on a confidential basis from their Personnel Section, a staff representative or
Employee Assistance Officer or a trusted colleague;

* having consulted with the contact person or other appropriate person, if the
employee decides to pursue the matter she or he may approach the person concerned
directly and make them aware that the behaviour is unwelcome or request a
supervisor to approach the person on her or his behalf. An informal discussion is often
enough to alert the person to the effects of her or his behaviour and can lead to greater
understanding and an agreement that the behaviour will stop;

* if the employee decides to bypass this procedure or if the behaviour persists, she or
he should make a formal complaint to the line manager or, if the line manager is the
person against whom the complaint is being made, report the matter to the second
supervisor. The line manager or second supervisor shall, where appropriate and with
the consent of the complainant and the person complained of, seek to resolve the
matter locally. Informal resolution could comprise for example of an apology from
the person against whom the complaint was made, agreement by the person
complained of that the conduct will not be repeated, or an explanation to the




complainant about what occurred from the point of view of the person complained of
which dispels the complaint. The line manager or second supervisor may also advise

the person in relation to the options available to resolve the matter under the Code of
Practice on Grievance Procedures agreed at the JIC.

® it is recognised that circumstances may occasionally exist where, for good reasons,
a complainant cannot pursue their complaint through the line management structure.
In such circumstances, the complainant may bring the matter directly to the Human
Resources Division of the department/office

Cetheemployee corcerned may also wish to report the matter to the union holding
recognition for the grade

. ® if it is not possible to resolve the matter locally in a manner that is acceptable to the

complainant and the person complained of, the line manager or second supervisor

shall report the complaint to the Human Resources Division

Timescale for bringing a complaint

7.3 A complaint of harassment, sexual harassment or bullying, must be brought under
this policy within 6 months from the date of the most recent occurrence of the-
behaviour to which the complaint relates. However, if reasonable cause can be shown
for the failure to make the complaint in time (for example, illness or absence from
work) the period may be extended by the Personnel Officer to a period not exceeding
12 months.

7.4 The Personnel Officer, on receipt of a complaint of harassment, sexual harassment
or bullying that may constitute a criminal offence (e.g. indecent assault or assault),
will consider whether the complaint is a matter that should be referred to the Garda
Siochéna. In addition the Personnel Officer should ascertain whether the matter is, or
is likely to be, the subject of an investigation by the Garda Siochdna. If the matter is
to be investigated by the Gardai, the Personnel Officer should contact them to seek
advice on whether or not to proceed with the departmental investigation. The internal
investigation procedure should continue where the Gardai advise that it is appropriate
to do so.

Procedures following a complaint to the Personnel Officer

Informal Procedure

7.5 The Personncl Officer shall, on receipt of a complaint of harassment, sexual
harassment or bullying seek to have the matter resolved informally with the consent
of the parties involved, where appropriate. Informal resolution could comprise for
example of an apology from the person against whom the complaint was made,
agreement by the person complained of that the conduct will not be repeated, or an
explanation to the complainant about what occurred from the point of view of the
person complained of which dispels the complaint. The Personnel Officer should not
try personally to informally resolve the complaint but should refer the dispute for
resolution to another senior officer, or such other person as may be agreed.
Involvement by the Personnel Officer in any attempt at informal resolution may, if
such an attempt were unsuccessful, prejudice her or his role in any subsequent
disciplinary proceedings, should they arise from the complaint.



7.6 1f the complaint is reported to the Personnel Officer from a line manager/second
supervisor who has previously sought to resolve the matter and the parties to the
complaint do not consent to an informal resolution, then the Personnel Officer shall
proceed to institute the formal procedures.

Formal Procedure

77-Fhe-formatprocedure for handting a complaint of harasstient, sexual harassment
or bullying comprise referral of the complaint for mediation and, if necessary, for
investigation.

7.7.1 If the complaint is not already set out in writing, the complainant should be

askedtommake a format complaint in writing to the Personnel Officer.
7.7.2 On receipt of the complaint, in writing, the Personnel Officer shall:

* promptly notify the person complained of that a complaint has been made in writing
* give her or him a copy of the complainant's statement

* advise the person complained of that she or he will be afforded a fair opportunity to
respond to the written allegation.

Mediation

7.8 Betore embarking on an investigation of the complaint, the Personnel Officer shall
consider the possibility of mediation. Unlike the process involved in an investigation,
mediation empowers parties to find their own solution to their difficulties. It uses
various techniques to separate the issues from the personalities involved and can bring
about a new awareness of other perspectives. Solutions found in this manner, because
they are owned by the individuals, tend to be more stable, longer lasting and also
enhance the working environment. The fundamental objective is to bring about a
resolution of conflict, for agreements to be reached and these agreements to be
confidential to the parties.

7.8.1 Mediation is a voluntary process that can only be undertaken if both parties
agree. It can also end at any stage if either party decides to do so. If the Personnel
Officer considers that the matter is appropriate for mediation, she or he should write
to both parties within 10 working days of receiving the complaint, outlining the
procedures for mediation. Details of the process arc sct out in Appendix 2. The
possibility of mediation should be open to the parties at any stage. If the matter
proceeds to an investigation the investigator should also facilitate referral to
mediation if requested to do so by both parties. The person chosen to provide
mediation services should be qualified in workplace mediation. If agreement is not
reached and the mediator considers that the matter cannot be resolved by mediation,
the mediator shall write to the parties and to the Personnel Officer to that effect. The
matter should then be referred by the Personnel Officer to an investigator to
commence or resume an investigation.



7.8.2 Information disclosed in the course of mediation must remain within the
mediation process and will not be given by the mediator to an investigator if there is a
subsequent investigation.

Investigation

7.9 The purpose of an investigation is to determine the facts and the credibility or
otherwise of a complaint of harassment, sexual harassment or bullying. Where an

investigation s to be carried out; the procedures below will be followed:

7.9.1 Where the complaint involves a number of allegations an officer from the
Personnel/ HR Section, nominated by the Personnel Officer, may meet the
complainant with her or his agreement to discuss the allegations. It will be explained

1o the complainant that the aim of the meeting 1s to clarity the allegations that are to
be the subject of the investigation. While the nominated officer will make reasonable
efforts to clarify the complaint she or he will not be drawn into framing the complaint
on behalf of the complainant. At the end of this meeting, the complainant will be
asked by the nominated officer to draw up and sign the complaint. The complaint will
not be widened at a later stage beyond the limits set out in the complaint unless
reasonable cause can be shown; in this particular context, reasonable cause means that
the other incidents or staff members who might be included in a further allegation
must be directly related to or directly relevant to the original allegations set out in the
complaint. Once an investigator has been appointed, it will be her or his responsibility
to consider whether the original allegations should be widened on the basis that any
new allegations are related to those in the signed complaint and only on thgt basis.

7.9.2 The Personnel Officer will appoint an investigator to investigate the complaint
within 20 working days of the receipt of the complaint. In circumstances where the
Personnel Officer has offered to appoint a mediator, the timescale will run from the
date that either party refuses to take part in the mediation process. [Where a process of
mediation has taken place without resolution, the time scale will run from the date of
the letter from the mediator indicating that mediation has failed]. It may be
appropriate in certain circumstances to appoint two investigators as an investigation
team in respect of a complaint. In cases of sexual harassment, two investigators will
be appointed to investigate a complaint, one female and one male.

7.9.3 Decisions on the appointment of an investigator must be made having regard to
the need to ensure transparency and fair procedures in the conduct of an investigation.
An investigator appointed by the Personnel Officer to investigate a complaint may be
from outside the civil service, from another department or from the department or
office concerned. Where there are two investigators appointed to carry out an
investigation both will be involved at all stages in the interviewing of witnesses and
parties to the complaint.

7.9.4 A person appointed to investigate a complaint of harassment, sexual harassment
or bullying should have the grading and authority necessary to ensure that the
complaint is fully investigated. An investigator should be a person of tact and
trustworthiness and should have received training in the investigation of complaints of
harassment, sexual harassment and bullying. The investigation should be governed by
terms of reference. The terms of reference will generally specify the following:



* The investigation will be conducted in accordance with the policy document

* The likely timescale within which it will be completed

* The scope of the investigation that the investigator will consider whether the
complaint falls within the definition of harassment, sexual harassment or bullying and
whether the complaint has been upheld.

7.9.5 A written record of the statements from all partles in the mvestlgauon will be
mmnfmnpA as-the-y 4. - . rralee- e . e

outset of the 1nvest1gat10n and maintains clar1ty throughout the procedure Those who
make statements to the investigator will be given copies of the record of their
statements. Where there is disagreement on the written record, such disagreement will
be noted.

7.9.6 All parties to an investigation should continue to work normally, if possible,
during the course of the investigation.

7.9.7 At the start of a formal investigation, the Personnel Officer/HR Division will
inform both parties to a complaint of the necessity to maintain confidentiality. Parties
may be required to sign a statement to this effect. Confidentiality extends only to the
processing of the compliant under the policy so that if a complainant seeks redress
through the courts she or he will not be constrained by the need for confidentiality. It
should be clear to both parties that any breach of confidentiality (other than to a
person supporting them in the conduct of the case) may be dealt with under the JIC
Code of Practicc on Disciplinary Procedures for State Industrial Employees.
Investigators will also be asked to remind both parties and any witnesses of the need
for confidentiality.

7.9.8 If a person requests that information provided to an investigator remain
confidential there is no legal duty to maintain confidentiality. Where the investigator
is of the view that natural justice (such as each side being fully aware of the case
being made against them) requires disclosure, such obligation may override any
undertaking of confidentiality.

Interview with the complainant: References to an investigator should be
understood to include more than one investigator as provided for in the policy.

7.9.9 The investigator should begin the investigative process with a thorough
interview with the complainant to ascertain the facts behind the complaint. It should
be noted by the complainant that the investigator is not a counsellor. Where a
complainant seeks counselling she or he should be directed to the Employee
Assistance Service. It will be clearly indicated to a complainant that the investigation
must follow fair procedures mindful of the rights of both the complainant and the
person complained of. The investigator will seek to discover:

¢ what precisely occurred

¢ who was involved

e when the incident(s) occurred

¢ where the incident(s) occurred

* whether there were any witnesses to the event(s).



The complainant will be reminded not to discuss the case with any other party to the
investigation. The complainant has a right to be accompanied at interviews held
during the investigation by a person of their choice (this may include a colleague,
friend or trade union representative) whose function will be to support and assist the
person during the course of the interview. However, it would not be appropriate for
such an accompanying person to be a witness who will also be interviewed or making
a statement during the course of the investigation. The complainant should be

—informed-that-a-copy-ofheror his-statermrent with be furnished to the person against
whom the complaint has been made.

Interview with the person complained of
7.9.10 The investigator should hold a thorough interview with the person complained

of Again, the Employee Assistance Service should be contacted if counselling is
required. It will be clearly indicated to the person complained of that the investigation
must follow fair procedures mindful of the rights of both the person complained of
and the complainant. The person complained of will be:

e advised in sufficient detail on the allegations against her or him and given a copy of
the complainant's written statement in advance of the interview

* given an opportunity to answer the complaints made in writing, if she or he so
wishes. This may be done in advance of the interview

* given an opportunity to comment on the alleged incident(s) from her or his
perspective and to comment on the detailed statement of the complainant

* asked whether there were any witnesses to the alleged events.

The person complained of will be reminded not to discuss the case with any other
party to the investigation. She or he has a right to be accompanied at interviews held
during the investigation by a person of their choice (this may include a colleague,
friend or trade union representative) whose function will be to support and assist the
person during the course of the interview. However, it would not be appropriate for
such an accompanying person to be a witness who will also be interviewed or making
a statement during the course of the investigation.

7.9.11 If the complainant requests a copy of the statement of the person complained
of, such should be provided. The crucial factor is that each party knows fully the case
that is being made by the other party and that an investigator cannot take evidence
into account without first obtaining what comments or reply may be made to that
evidence by the other party. Information that is not relevant to the Investigator’s
decision will not be exchanged.

Interviews with witnesses |

7.9.12 Following the interviews with the complainant and the person complained of,
the investigator will approach all the witnesses named by the parties to obtain their
account of what transpired. Witnesses should only be given sufficient information to
allow the investigator to determine what occurred in relation to the allegation.
Witnesses may be accompanied at interviews held during the investigation by a
person of their choice (this may include a colleague, friend or trade union
representative) whose function will be to support and assist the person during the
course of the interview. However, it would not be appropriate for such an
accompanying person to be a party to the investigation or another witness who will



also be interviewed or making a statement during the course of the investigation. In
addition, witnesses should be reminded that in accordance with paragraph 7.9.7 they
are not to discuss the case with any other party. Witnesses will be asked:

¢ what precisely occurred

¢ who was involved

¢ when the incident(s) occurred
* where the incident(s) occurred

s whether there were any other witnesses fo the event(s).

7.9.13 In accordance with fair procedures, the complainant and the person complained
of must be given an opportunity to comment on the statements made by any
witnesses.

Conflicting Accounts

7.9.14 Where the investigator is faced with two conflicting accounts of an alleged
incident and where no witnesses are available or where their evidence is not
conclusive, the case rests upon which version of events the investigator consider the
more credible. In this connection, it is important to pay attention to the details of the
evidence and the consistency of the version of events presented by each party.

Principles to be observed by the investigator

7.9.15 The investigator must avoid discussing the case with any person, either within
or outside of the workplace, other than those with whom she or he must speak in the
course of the investigation and to the Personnel Officer in relation to procedures.

7.9.16 During the course of the investigation, the investigator should not indicate her
or his views to anyone with regard to the credibility or otherwise of:

e the complaint itself, or
* the evidence given by the complainant, the person complained of or any witnesses.

7.9.17 The investigator should refuse to be drawn into any speculation with any party
as to the likely outcome of the investigation.

7.9.18 Due regard must be had at all stages of the investigation to the rights of the
complainant, the person complained of and any witnesses, particularly their
constitutional right to the protection of their good name, bearing in mind that a
complaint is no more than an allegation unless and until the facts have been
satisfactorily established by the investigation.

7.9.19 The investigator will maintain a written record of all interviews/meetings held
- during the investigation. Where possible, interviews will be held 'off site' to ensure the
privacy of the persons concerned.

7.9.20 Every effort will be made to complete an investigation within a three-month
period from the appointment of the investigator. Where it becomes clear that the
deadline will not be met, both the complainant and the person complained of should



be informed that the investigation is ongoing. The limit shall not be extended except
by decision of the investigator at her or his sole discretion. Where the investigator
considers that further time is required to allow for the proper completion of the
investigation and the preparation of a report, the investigator may decide to extend the
time limits. The investigator shall inform both parties and the Personnel Officer in
writing of the decision to extend the time limits.

7.9.21 Investigators should be instructed by the Personnel Officer to reach one of the

fO”OWing conclusions:

a) that, on the balance of probability the complaint is upheld for reasons which are
stated or '

b) that, on the balance of probability, the complaint is not upheld for reasons which
are stated, (cases where there was insufficient evidence to decide the complaint would

be included under [b])
¢) if a complainant withdraws a complaint or refuses to cooperate in the investigation,
the investigator may, depending on the circumstances, make a finding of 'no case to

answer'.

Non co-operation of the person complained of

7.9.22 An investigator is entitled to draw conclusions from the failure to co-operate
with the investigation. An investigator may decide, depending on the evidence
available, that in the absence of any explanation from the person complained of on the
balance of probability the incident alleged did occur.

Withdrawal of a complaint

7.9.23 If a complainant withdraws a complaint or refuses to cooperate in the
investigation, the investigator may decide to end the investigation and make a finding
of 'no case to answer'. However, if the matters complained of are of a very serious
nature, the investigator may inform the complainant that the withdrawal of the
complaint will not be accepted until the investigator has satisfied her or himself that
there are no grounds for continying with the investigation without the cooperation of
the complainant.

7.9.24 Should the investigator or any other person become aware that an attempt has
been made to persuade the complainant or any witness to withdraw the complaint or
change her or his evidence, the matter should be reported immediately to the
Personnel Officer. Any such interference will be regarded as a serious breach of
discipline. Any attempt at interference or victimisation in the case of harassment or
sexual harassment may also constitute an offence under the Employment Equality
Acts 1998 and 2004,

On completion of the investigation

7.10 When the interviews have been completed, the investigator shall submit a report
to the Personnel Officer within 21 working days. This report shall include the
conclusions of the investigator in accordance with paragraph 7.9.21. On receipt of the
report from the investigator the Personnel Officer shall satisfy herself or himself that
all appropriate steps have been taken to carry out a thorough and impartial
investigation.



7.11 Both parties will be given a copy of the investigator's report within 10 working
days of receipt of the report by the Personnel Officer or as soon as possible thereafter.
Both parties will be given an opportunity to comment before any action is decided on
by the Personnel Officer. The comments of the parties on the investigator's report
should be given to the Personnel Officer within 10 working days of the issue to
parties of the report or as soon as possible thereafter.

7.12 The Personnel Officer shall determine whether having regard to the report of the

investigator-and-the-comments-of the-partie ~ifany; ommlaintisupheld
Personnel Officer shall inform the complainant and the person against whom the
complaint was made of the outcome of the investigation in writing within 10 working
days of receipt of the comments from the parties or as soon as possible thereafter.

L2

Aetion-where-the comptaintisupheld

7.13. If the complaint is upheld, the Personnel Officer, having regard to the nature of
the behaviour alleged, the report of the investigator and any other appropriate
information, shall decide whether the matter should be pursued as a disciplinary issue.
The Personnel Officer shall inform the party concerned of that decision in writing
within 10 working days of notification to the parties of the outcome of the
investigation or as soon as possible thereafter.

7.14 If the matter is to be pursued as a disciplinary issue, the Personnel Officer shall
follow the appropriate procedures as set out in the Code of Practice on Disciplinary
Procedures for State Industrial Employees. An investigation carried out under this
policy shall be the fact-finding investigation for the purposes of the Disciplinary
Code.

7.15 If the Personnel Officer decides that the matter should not be pursued as a
disciplinary issue, she or he shall decide what further action in relation to the
complaint is warranted. It may be appropriate in certain circumstances to refer a
person against whom a complaint has been upheld to counselling or other appropriate
interventions or support services in respect of their behaviour.

7.16 The Personnel Officer shall inform the complainant of the action, if any, which is
to be taken. If the matter is to be pursued under the Code of Practice on Disciplinary
Procedures for State Industrial Employees, the Personnel Officer shall inform the

complainant as to whether or not disciplinary action was taken.

Action where the complaint is not upheld

7.17 Management will monitor the situation to ensure that there is no victimisation or
appearance of victimisation of a complainant following an investigation.

7.18 A complainant may wish to be transferred to another section following an
investigation into an incident of harassment, sexual harassment or bullying
irrespective of whether the complaint has been upheld. Such a transfer should only
take place where a complainant has indicted a wish for a transfer. It should be noted
that in certain work locations it might not always be possible for management to



facilitate a request for transfer.

7.19 If the complaint is not upheld, staff can be assured that bona fide complaints will
not be viewed as malicious.

7.20 While a malicious complaint will be treated as serious misconduct under the
disciplinary procedure, this should not deter staff from making genuine complaints.

3. Review Pr pcedures-where-the-comnia
conduct or outcome of the investigation

8.1 An application for a review must be made in writing to the Personnel Officer no
later than 42 days from the date of the letter informing parties of the outcome of the

iuvcaiigdiiUH.

8.2 A review will not be undertaken unless the grounds for such review are clearly
stated in the application.

8.3 The complainant may also ask the union of which she or he is a member, to make
an application for review on her or his behalf. This application should also be made in
writing and the grounds for the review clearly stated.

8.4 A senior designated officer will review the conduct or outcome of investigations
of cases of harassment, sexual harassment and bullying. The senior designated officer
will be from a Government Department or Office or from outside the Civil Service.

8.5 The reviewer shall consider:

(a) whether the investigation followed the procedures set down in the policy
and, in particular, whether the procedures for gathering evidence were
properly followed,

(b) whether the conclusion reached by the investigator in the report (i) could
be validly drawn from the evidence on the balance of probability or (ii)
could not be validly drawn from that evidence on the balance of
probability.

8.6 The Personnel Officer shall inform the other party of an application for a review
and of the grounds for the review, as soon as possible after the application is made.

8.7 The senior designated officer shall be instructed by the Personnel Officer to carry
out the review and provide a report in accordance with paragraph 8.5.

8.8. Where a reviewer considers that the conduct of the investigation was not in
accordance with the procedures she or he shall report to the Personnel Officer who
will decide on a course of action having regard to the report. This may involve
establishing a new investigation. Where the finding of the review is that the evidence
does not support the conclusion drawn by the investigator, she or he shall report this

together with the reasons for so finding, to the Personnel Officer.



8.9 The Personnel Officer, having regard to the report of the investigator and that of
the reviewer, shall consider whether the complaint is upheld.

8.10 The Personnel Officer shall inform both parties of the decision and shall give
reasons for the decision, as soon as possible after receiving the reviewer's report.

8.11 In the case of harassment and sexual harassment a complainant who is not
satisfied with the conduct of an investigation may also wish to note section 4 of this

Review procedures where the person complained of is not satisfied with
the conduct or outcome of the investigation

8.12 The same avenues as outlined in paragraphs 8.1 — 8.11 are open to the person
complained of.



Appendix 1: Role of the contact person

The role of the Departmental contact person is to provide information and support in a

confidential, non judgmental and off the record discussion to any employee who feels

they have been subjected to harassment, sexual harassment or bullying, or against

_whom.a complaint-has-been-1ma de—The-contact-personrontyvorovidesinformmationrand——————————
support in relation to complaints under the JIC Policy in relation to Anti-Harassment,
Sexual Harassment and Bullying and not in relation to any other forms of workplace
grievance.

Thecontactpersortrryrotorct s TCPICSEIAtiVE O benalt of the person she or he is
supporting nor direct someone as to the best course of action to take. The aim of the
contact person is to give information to help employees to clarify what they are
experiencing and empower them to decide their own course of action.

A contact person cannot support both parties on a particular issue and if approached
by them should only support the person who has first approached them and refer the
second person to another contact person. The contact person's role is at this initial
information stage and she or he has no role in relation to any other procedures under
the Policy.

The contact person will treat the discussion as confidential and will not be requested
to disclose any matters to a third party. Where a potential danger to an employee
arises such as an assault or risk of suicide, the HR Department should be contacted so
that appropriate professional advice can be sought.

The supervisor or manager of the contact person should be made aware of what the
role of the contact person entails to ensure that she or he fully supports and facilitates
the requirements of the role.

Meetings between employees seeking support and the contact persons should take
place during office hours, in a suitable private location on notice to the contact
person’s line manager. The meetings should take no more than one hour and 2 — 3
meetings should be sufficient.

No home or mobile numbers should be exchanged.

Departments/Offices will provide details of contact persons in the Department/Office
who have made themselves available to provide this service and who have received
instruction on the role they will carry out.




Appendix 2:The Mediation Process

Mediation is a voluntary process: it can only be undertaken if both parties agree and it
can end at any stage if either party decides to do so.

The following principles apply to mediation:

* consent to mediation is sought independently from both parties

e if both parties consent, a meeting is convened by the mediator as soon as practicable
after the decision to appoint a mediator is made

e the mediator is impartial and does not take sides with either party. The role of the

TEdTator 1S o assist the parties fo negotiate their own agreement and not 1n making
decisions for or imposing solutions on them.

e mediation is voluntary. Either party may withdraw the initial consent at any stage
and mediation will be terminated immediately. The complainant may request the
resumption or initiation of an investigation under the civil service policy at any stage.
* accompanying persons such as a colleague, friend or trade union representative, are
welcome at mediation and the mediator will agree with the parties at the outset as to
how they can contribute to the mediation process.

* it is the responsibility of the parties to identify, if necessary with the help of the
mediator, the issues on which they wish to negotiate. The parties are responsible for
the terms of any agreement that they reach.

¢ mediation is conducted in private and the terms of the agreement are private. No
details of what occurs within the process will be formally recorded or placed on
personnel files. Information disclosed at mediation will not be made available to an
investigator in the event of an investigation being carried out subsequently.

* sessions are normally held jointly but in some instances it may help the process to
have separate confidential meetings with the parties. The mediator will agree with
parties in advance how this process will operate.

Once these principles have been established, the mediator will arrange a mutually
convenient meeting between the parties as soon as is practicable after the complaint
has been referred to her or him.

At the meeting the parties are brought together to discuss the problem they face. The
mediator facilitates the process without offering solutions, taking sides or making a
judgment. (This is in contrast to arbitration where the arbitrator may suggesl solutions
or in certain cases decide on issues between the parties).

The mediator assists each party, beginning with the complainant, to explain what
happened from their perspective and how they feel about the alleged incident. This
dialogue is an important part of the mediation process as it gives the parties a chance
to say what happened from their point of view while the other person listens. In many
cases this may be the first time the parties have spoken to each other since the alleged
incident.



Mediation may only be appropriate in cases where both parties can agree that a
decision on whether the alleged behaviour constitutes bullying or harassment, is not
as important as reaching an accommodation which will allow both people to work
together in the future.

Meetings will generally be scheduled to last two hours and a number of such meetings
may be necessary. Detailed submissions are not required from either party in the case
of mediation. The parties are helped to identify the key issues that need to be

addressed and how: they might see-the dispute-being resolved:

Mediation will be conducted in private, and will be directly between the partiesg
concerned, with the support of the mediator, who will act as an independent
facilitator. Either party may withdraw from the process at any time by notifying the

mediator in-writing that-they-wishto-doso-
Mediation Agreements

If the mediation process results in an agreement acceptable to both parties, the
mediator will draw up a written record of the terms of the agreement for signature by
the complainant and person complained of, A copy of the mediated agreement will be
given to both parties and a copy will be kept by the Personnel Officer who will
oversee implementation of the agreement. Once signed, this agreement is binding on
both parties.

Where Mediation is unsuccessful

If, during the course of mediation, one party withdraws or the mediator decides for
any other reason that the case cannot be resolved by mediation, the mediator shall
write to the parties and to the Personnel Officer to that effect. The matter should then
be referred by the Personnel Officer to an investi gator to commence or resume an
investigation.



Appendix 3;CODE OF PRACTICE;:

Civil Service Employee Assistance Officers

1 Introduction

This code of practlce constltutes guldehnes for the Employee Assistance Officers i in
_.the Civil Service in the _of their.professional role. The code-was-drawn-up-in—
consultation between the Employee A551stance Ofﬁcers Network and the Department
of Finance and is in keeping with best practice models. Employee Assistance Officers
will at all times work in accordance with the terms of Circular 35/97: Employee
Assistance Service.

2 Definitions

In this Code of Practice, the following terms have the meanings given to them below:
"EAQO" means Employee Assistance Officer.

"EAS" means Employee Assistance Service.

"Client" means any client of the EAS: either a management referred client, self-
referred client or other referred client to whom Employee Assistance services are
being or have been provided by an EAO or the EAS.

"Client Record" means all information recorded in whatever medium by any EAO
relating to Employee Assistance services provided by that EAO to any Client.

3 Professional Competence and Responsibility

3.1 EAOs will at all times work to the highest standards in their profession and
promote the Employee Assistance Service in the Civil Service.

3.2 EAOs will not attempt to provide services for which they do not have the relevant
expertise and will make referrals where appropriate.

3.3 EAOs will engage in regular individual professional supervision to monitor their
provision of the service.

3.4 EAOs will conduct themselves in their professional activities in a manner which
does not denigrate other officers for the sake of promoting their own interests.

3.5 EAOs will conduct themselves in a manner that does not undermine staff
confidence in EAOs’ ability to carry out their duties.

3.6 EAOs will not allow any personal obligation or prospect of gain or loss or any
other circumstances, which might present a conflict of interest to affect their
professional conduct,

3.7 EAOs will not engage in the provision of EAQ service at a time when their
physical or psychological condition or their ability or professional judgement is
impaired by the influence of alcohol, drugs or illness.

4 Confidentiality

4.1 EAOs will take all reasonable steps to ensure safety of clients. Confidentiality is
the primary means of providing the client with safety and privacy. The maintenance
of a relationship of trust between EAOs and clients is critical to credibility and
success of the EAS as a whole.

4.2 In situations where clients self-refer to the EAS, any discussions between the
EAO and the client are confidential. Third parties will not be involved without the




prior knowledge and consent of the client except:

(1) in life-threatening situations;

(ii) where the EAO becomes aware of a breach in criminal law;

(iii) in serious situations where the concealment of information would compromise
the EAO;

(iv) where the EAO is being compromised in any way.

4.3 In situations where a client is referred to the EAS by a line manager or by
_Personnel Division and progress reports.ar sted,-any-proposed-feedback-o
report will be discussed W1th the chent in advance

4.4 EAOs will as a matter of course advise clients of any situation where limitations
of confidentiality might arise.

4.5 In cases of alleged bullying/ harassment/sexual harassment, clients will be advised

of the policy document for the Civil Service—d PositiveWoringLrviromment

5 Record Keeping

S.1 All records created and held will comply with the provisions of the Freedom of
Information Act and Data Protection Act.

5.2 EAOs in compiling a Client Record will use all reasonable efforts to ensure that
the record is accurate and current.

5.3 Records will contain only such information as is directly related to and necessary
for, the provision of Employee Assistance services to the Client and does not include
speculation or value judgement about that Client or any other party.

6 Client Protection

6.1 To preserve the integrity of the EAS the best interest of the client will always be
upheld while giving due regard to the organisation's (the Civil Service) right to meet
its own responsibility.

6.2 EAOs will be conscious of maintaining the integrity of the client/EAO
relationship in their everyday dealings with colleagues.

6.3 EAOs will not exploit or discriminate against clients in any way.

7 Complaints and Disciplinary Procedures

7.1 Any complaint in relation to the Employee Assistance Service will be subject to
the usual Civil Service grievance and disciplinary procedures, i.e. Circular 11/2001
and Circular 1/92 respectively.

The foregoing is agreed.:-

Trade Union Officials Employer’s

Signed ZzZ.. .







